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Many readers will have taken note of recent reports on the legal status of the
Arctic Ocean in several international papers. For example, on 13 August 2007 the
"Financial Times Deutschland" headlined, in a modification of a famous environ
mental slogan of the late ]970's, "Save the North Pole!",1 and the "Frankfurter
Allgemeine Zeitung" had already asked on 3 August 2007 "Whose is the North
Pole?,,2 While the "Time Magazine" declared a "Fight for the Top of the World",3
4
the "Times" predicted the beginning of a new mineral war. Some readers will also
have followed the television coverage of two Russian mini-submarines reaching the
sea-bed more than 4,000 111 beneath the North Pole on 1 August 2007 and planting
a one meter-high titanium Russian flag therein in an ,mempt to bolster the coun
try's claim on the natural resources of the sea-bed and within the subsoil of the re
spective area. The Russian newspaper "Komsomolskaya Pravda" celebrated the
successful and record-breaking dive by printing a large map of the North Pole
showing the alleged "addition" to the Russia territory - the size of FL1l1ce, GerProfessor for public law, with particular fl)cllS on the law of the sea, .it the W,llther-Schiil'killg
Institute for Intcrn.uion.il Law in Kiel.
Research .issoci.uc .u the Institute and PhD c.indidatc p.irticipat ing ill the tr.imcwork of rhe Intc
gLued School of Ocean Sciences, <http://isos.u ni-kiel.dclindex_en.sh t m l>.
The .iur hors ,lIT mcm bers of the Kicl Clu stcr of Excellence "The Future Occ.in " <http://www .fUtLIIT
-occan.coru/».
A. Thev sse
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many and Italy combined - under a white, blue and red Russian flag. Irrespective
of its obvious symbolic content, supplemented by the somewhat bizarre fact that
footage released by the news agency Reuters allegedly showing Russian submersi
bles on the sea-bed of the North Pole was taken from the Hollywood blockbuster
"Titanic", the expedition has met with strong reactions, especially from other Arc
tic States. In this respect, Canadian Foreign Minister Peter Mac Kay stated in a
television interview: "This isn't the 15'1, century. You can't go around the world
and just plant flags and say '\'V'e're claiming this territory"'.5
In addition to the Russian claim, a dispute has arisen between Canada and the
U.S. over the question of free passage through the North West Passage, a direct
shipping route from Europe to Asia via the Arctic Ocean. Canadian Prime Minis
ter Stephen H a r per ended a - again widely media-featured - thrce-day-trip to the
northern territories by not only announcing the construction of a new deep water
port, but also a reinforcement of the military presence in the Canadian community
Resolute Bay from 900 to 5,000 Canadian Rangers. Both the quest for the Arctic
resources and the issue of passage through the North West Passage have prompted
some newspaper commentators to speculate over rising fears of an "ice cold war,,6
- fears which have been addressed by the Arctic States in the I1ulissat Declaration
of 28 May 2008, in which they emphasized their commitment to the law of the sea
and an orderly settlement of any possible overlapping claims.'
But what is the legal meaning, if any, of the Russian course of action? Is Russia,
not to forget Canada, Denmark, Norway, and the U.S. who have initiated similar
expeditions to the Arctic Ocean recently, legally entitled to claim sovereign rights
over the resources of the Arctic sea -bcd and subsoil, and in case of affirmation,
what arc the spatial and factual limits of such rights? Is there a Canadian right to
control passage of foreign ships through the straits of the North \'V'est Passage?
And are the riparian States of the North Pole obliged to cooperate with each other
on environmental matters? It is these questions which shall be dealt with in the fol
lowing. In doing so, the analysis will consider a unified approach to harmonizing
the distinct legal aspects of economically relevant uses of the sea with the need to
ensure the protection of the Arctic environment.
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I. Factual Background
According to estimations of the United States Geological Survey, about 25 'Yo of
the world's undiscovered oil and gas resources, accompanied by rich diamond and
8
non-ferrous metal deposits, lie hidden under certain areas of the Arctic Ocean.
Such figures which are not undisputed within the community of geologists, call for
the attention especially of the industrialized countries in an epoch of growing en
ergy hunger and dependency. As a member of the United States Geological Survey
has recentlv put it: "Compared to Northern Irag, the Arctic is a pleasant working
environment."g But why do the resources of the Arctic Ocean so strongly come to
the fore these days? From a factual viewpoint, the answer is twofold: First, new
drilling technologies make it easier to penetrate into previously inaccessible mari
time areas, and secondly, excavation of the natural resources of the Arctic Ocean
could soon become financially viable due to the thawing of the Arctic ice.
The scientific causes of this process cannot be addressed here in detail. Suffice it
to say that in September 2007, an Arctic melting season came to an end during
which the expansion of the Arctic ice layer decreased to a total of 4,3 millions of
lO
square kilometers. Whereas this figure still sounds impressive, the gravity of the
situation becomes obvious when pointing to the fact that today's Arctic ice covers
1,4 millions of square kilometers less than in 2006 - and about half as much as in
the 1950's.11 As dramatic as this development is from an ecological angle - from an
economic perspective, the thawing of the Arctic ice allows for accessing and, u lti
matcly, exploiting sea areas which were not profitable to be claimed before.
Similarly, the North West Passage has been free of ice during the summer of
2007 for the very first time since satellite records began in 1978. A permanently or
at least seasonally ice free passage would open a new shipping route from Asia to
the eastern coast of Canada and the U.S. more than 7,000 km shorter than todav 's
route through the Panama channel." It could be used by mega oil and gas tankers
13
and container vessels for which the Panama Channel is too smal1. Thus, according
to estimations, the total volume of freight traffic will increase from today's three
14
millions of tons to approximately 14 millions of tons in the year 2015. Against
8 ct. T.R. K let t et .11., Assessment nf Undiscovered Petroleum Resources of the Laptev Sea Shelf
Province, Russian Federation: U.S. Gcnlogic.:d Survey Fact Sheet 2007-30%, available at:
<http://pubs.usgs.gov/fs/2007/3096/pdflFS07-3096_508.pd£>; C. K r a us s et ,11., As Pol.ir Icc Turns
to Water, Dre,l1l1S of Treasure Abound, NYT of TO October 2005.
9 Ct. S. S chi i n d wei n IG. T I' auf c t t c r, Race for the North Pole: Nations Vving for Arctic
Treasures, Spiegel online of 21 August 2007, .iv.ul.iblc at: <http://www.spiegel.dc/intnnational/world/
0,1518,50103-t-2,00.html>.
10 ct. D. Not r., Ark tis und Ant.uk r rs i111 Kl imaw.indcl, 47 APuZ (2007). 27-32, .u 27.
11

Sec ACTA (cd.), Impacts ota Warming Arctic: Arcrir Climate Impact Assessment, 2004.13.

M. Bye I' s , l ntcrn.u ioualcs Recht und internationalc Politik in del' Nordwestpassagc: Konse
quenzen des Klim.iwandcls, 67 ZaoRV (2007), 145-57, at 147; sec also ACIA, supra note I 1,83.
12
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Byers, ;upra note 12, at 147.
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this background, allegations according to which politicians lamenting the loss of
the Arctic ice is based on shedding crocodile tears rather than sincere concern for
the Arctic environment, do not seem to be completely unreasonable.

II. The Legal Regime of the Arctic
1. Is There a General Legal Regime of the Arctic?
Turning then to the legal aspects of the subject, it is emphasized from the outset
that contrary to Antarctica ("Antarctic System"), the Arctic Ocean is not subject
to a comprehensive treaty regime. An "Arctic Treaty" modeled on the Antarctic
15
Treaty of 1959 does not exist. One of the reasons for the differences as to the ap
plicable legal rules is to be seen in the fact that contrary to the earth's northern sea
areas (where the law of the sea applies irrespective of whether they are covered
with ice or not)," Antarctica constitutes a terra firma. While in the south, seven
States, the so-called claimants, still rely on a highly controversial sector theory un
der which each of them exercises territorial sovereignty over a triangular area
110
reaching from south of the southern 60 parallel to the South Pole," no State
claims the North Pole as belonging to its State territory today.18
In particular, viewed from the legal perspective, planting a country's flag on the
bottom of the sea could, if at all, only be regarded as expression of attempted oc
cupation if the respective sea-bed area were to be considered a terra nullius not
covered by public international law to date." However, the United Nations Con
15 402 U.NT.s.

71.

Cf. c.c. ] 0 y ncr, The Status of Ice in International Law, in: A.G. Oude Elferink (cd.), The
La w of the Sea and Polar Maritime Delimitation and] urisdicrion, 2001, 23-48; K. H a k a p aa, Some
Observations on the Arctic \Vaters and the New Law of the Sea, in: T. Utriainen (ed.), Legal Problems
in the Arctic Regions, [990, 67-77, at 68; D. K 0 n i g IT. N e u rn ann, Streit urn die Ark tis, 56/1 VN
(2008),20-4, at 24.
16

17 Sec, e.g., Australian Antarctic Territory Acceptance Act 1933 ("An Act to Provide for the Ac
ceptance of Certain Territory in the Antarctic Seas as a Territory under the Authority of the Common
wealth "), Section 2, available at: <http://www.austlii.edu.au/au/legis/cth/consol jact/ aataa1933407 I>.
All relevant claims are reproduced in: International Law Documents (1948-9), 217-45. Cf. also jR.
Row I and, The Treaty Regime and the Politics of the Consultative Parties, in: c.c. ]oynerIS.K.
Chopra (cds.), The Antarctic Legal Regime, 1988, 11-31; R. W 0 If rum, Die Inrcrnatio nalisierung
sraatstrcicr Raumc, 1984,49-50. - The Antarctic Trcatv leaves the question whether the exercise of ter
ritorial sovereignty over parts of Antarctica is legally admissible or not open, d. Art. IV.

18 It should be noted that both Canada and the Soviet Union seemed to have invoked some kind of
sector thcorv in respect of parts of their Arctic territories in the past (the extent and legal basis of
which were never entirely clear), but these claims met with heavy protest from other States and were
later abandoned. See R.S. Rei d, The Canadian Claim to Sovereignty Over the Waters of the Arctic,
12 CYIL (1974),111-36, at 114-5; L. Ti 111 t c h c n k o , The Russian Arctic Sectoral Concept: Past and
Present, 50 Arctic (1997), 29-35; D. Ph a ran d , Canada's Arctic Waters in International Law, ] 988, j ,
87; Bye r s, supra note 12, at 149.
19 Sec 1. B row n lie, Principles of Public l ntcruation.il Law, 6'" cd., 2003, 133. - It should be
noted that occupation is by definition linked to the concept of territorial sovereignty.
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vention on the Law of the Sea (UNCLOSt as well as customary international law
expressly permit a coastal State to extent its marine territory ("aquitory") only up
to twelve nautical miles measured from the baselines which separate the internal
waters from the territorial sea." The sea-bed of the Arctic area in question is, thus,
either subject to the exercise of sovereign rights by one or more coastal States un
der the doctrine of the continental shelf, or constitutes an area beyond the limits of
national jurisdiction over which no State may exercise sovereignty." Under no cir
cumstances may it be considered as occupiable no man's land. As regards the
North West Passage, it is worth mentioning in this context that even when Captain
Be r ni c r, who led a Canadian expedition to the northern Arctic territories for
merly possessed by Great Britain, erected a plaque on the island of Melville on 1
July 1909 stating that "[t]his Memorial is erected today to commemorate the taking
possession for the Dominion of Canada of the whole Arctic Archipelago lying to
the north of America from longitude 60 0 W . to 141°W. up to latitude 90 oN.",23 he
later clarified in his account on the expedition that he referred to "all British terri
. t hc nort hern waters ,,24
tory rn
.
The fundamental difference as to the applicable legal regimes between Antarctica
on the one hand and the Arctic Ocean on the other renders suggestions on an in
25
ternationalization of the North Pole questionable from the outset. It is also clear
that due to the lack of territorial sovereignty of any State over the central part of
the Arctic Ocean, the question "Whom does the North Pole 'belong' to?" may
simply be answered with a mere "nobody". This, of course, has not made the Arc
tic States refrain from claiming maritime zones in the high north. However, as will
be shown in the following, apart from the drawing of baselines for purposes of de
lineating the territorial sea, the legal basis for such claims is to be seen in title to ex
clusive economic usage rather than in title to territory. The only possible exception
to this general rule seems to be the North West Passage which shall, thus, be dealt
with first.

2. Status of and Passage through the North West Passage
The legal status of the N orth West Passage has been a controversial issue since
the advent of modern times." Whereas Canada has ever taken the position that

20
21

United Nations Convention on the Law of the Sea of 10 December 1982, 1833 U.N.T.S. 3.
Sec Arts. 2, 3 UNCLOS.

22 Sec Arts. 77 (1), 137 (I) UNCLOS.
23 CIte
. d'111 ReI. (j , supra note 18, at 113-4; Bye r s , supra note 12, at 149.
24

J.E. Be r n i c r, Master Mariner .1I1d Arctic Explorer, 1939,344 (italics added).

25 See, e.g.. the comment by The y sse n , supra note

1. The position of the present authors is sup
ported by ].B. Bell i n g c r , 'I'rcatv on Icc, NYT of 23 June 2008.
26
~.
ct.
Bye r s , supril note 12, at [48-9; I ) .L. Van d e r z w a a g IC. Lam son, Ocean Dcvc IL)pment
and Management in the Arctic: Issues in American and Canadian Relations, 39 Arctic (19R6), 327-37; J.
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those parts of the Passage belonging to the "Arctic Archipelago" are subject to its
territorial sovereignty and, thus, form part of its State territory, the U.S. consider
the relevant sector of the North West Passage as a strait used for international
navigation. Indeed, should the latter position be in conformity with public intern a
tional law, Canada would be barred to hamper passage of foreign ships by request
ing prior authorization.
The dispute became manifest in 1985 when Canada was notified of the pending
passage of the U.S. coast guard icebreaker" Polar Sea". Canada informed the U.S.
that it considered the waters of its Arctic Archipelago as belonging to its internal
waters and, thus, asked for authorization for passage. This request was refused by
the U.S. In the end, the dispute was settled by agreeing that the crossing of the Pas
sage could take place without prejudice to the differing legal positions. In an
Agreement of Arctic Cooperation of 11 January 1988, it was stated in § 1 that
"[tjhe Government of the United States pledges that all navigation by U.S. icebreakers
within waters claimed by Canada to be internal will be undertaken with the consent of
the Government of Call~da" .27

In § 4, the parties confirmed that the differing views on the legal status of the
North West Passage were upheld regardless of the conclusion of the agreement:
"Nothing in this agreement of cooperative endeavour between Arctic neighbours and
friends nor any practice thereunder affects the respective positions of the Governments
of the United States and of Canada on the Law of the Sea in this or other maritime areas
or their respective positions regarding third parties."

Under general international law, Canada may theoretically invoke three differ
ent legal bases for its claim: First, it may take the position that the respective sec
tors of the North West Passage constitute Canadian territory under the concept of
historic waters. Secondly, in 1985 Canada established a system of straight baselines
along the perimeter of its Arctic Archipelago. If it was entitled to do so, all waters
landwards the straight baselines were to be considered internal waters in which a
right of third States to free passage does - generally - not exist. Thirdly, even if
freedom of passage would generally seem to be permitted, the question remains
whether the preconditions for such freedom were actually fulfilled under the spe
cial circumstances of the North West Passage.

a. The North West Passage as Historic Waters of Canada
When addressing the first possible line of argument, reference to the decision of
the International Court of Justice (IC}) in the Anglo-Norwegian Fisheries Case is
mandatory due to the fact that UNCLOS refers to historic rights only in three
provisions and in a rather indirect manner (see Art. 10 [61, Art. 15, and Art. 198 [1]
K 1'.1 S k ,1, The Law of the Sea Convention and the Northwest Passage, 22 IJMCL (2007), 257-S2, at
25S-9; M. V ce I eke I, I.cs mULl'S maritime, de I' Arctique, 11 ADM (2006), 159-93.
Agreement between the Government of Canada and the Government of the United States of
America on Arctic' Cooperation, 1852 U.N.T.S. 60 (No. 31529).
27
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raJ [iJ). In its judgment, the Court, by building on the doctrine of historic bays
which emerged in the course of the 19'1> century, defined the concept of historic
waters as foJlows:
"By 'historic waters' are usually meant waters which arc treated as internal waters bur
which would l10t have that character were it not for the existence of a historic title.,,28
Albeit a slightly differing phrasing in the Case concerning the Continental
Shelj;29 the statement cited in combination with affirmative legal writings justifies
the conclusion that once a historic title has been established over certain water ar
eas, strong evidence exists that these areas are to be qualified as internal waters over
which the coastal State exercises complete sovereignty and, thus, may exclude
3D
navigation by ships flying foreign flags. Concerning its dogmatic basis, the con
cept of historic rights may, arguably, be classified as a unique example of unilateral
31
customary Iaw.
The preconditions for the existence of historic waters have most clearly been put
to terms by Leo J. B 0 u c h e z stating that
"[hjistoric waters are waters over which the coastal State, contrary to the generally ap
plicable rules of inrernationa! law, clearly, effectively, conti nuously, and over a substan
tial period of time, exercises sovereign rights with the acquiescence of the cornmunirv of
States".32
Whether or not these preconditions arc fulfilled in respect of the maritime area
33
at hand does not need to be discussed here in detail. Whereas the element of ex
clusive exercise of jurisdiction might, arguably, be deduced from the undisputed
Canadian sovereignty over the islands of the Arctic Archipelago in accordance
Nor~'ay), (1951) I.e.]. Reports 116, at 130.

28

Fisheries (United Kingdom

29

Continental Shclf'(TunlsLa ~'. l.ibvnn Artlb [amalnriyn). (1982) I.e.}. Reports 18, at 73-4 (§ 100),

'e'.

30 Y.Z. B I u rn , Historic Titles in Intcrn.u ional Law, 1965,296-7; cf. also B.B. ] i a, The Regime of
Straits in l ru crn.irioual Law, 1998,73-4. But see U'\f Doc. A/CNA/143 of 9 March 1962, .luridic,11 Re
gime of Historic Waters, Including Historic Bays, reprinted in: (1962) YBILC II, 1-26, at 23: "The
sovereignty exercised can he either sovereignty as over internal waters or sovereignty .1S over the terri
torial sc,i. In principle, the scope of the historic title emerging trorn the continued exercise of sover
eignty should not be wider in scope th.in the scope of the sovcrcigntv anlully exercised. If the cl.urn
ant State exercised sovereigntv ,1S over internal waters, the area claimed would be intenu! waters, ,1lJd
if the sovereignty exercised was sovereignty as over the territorial sea, the area would be territmia! S('.1
For instance if the cl.iim.mr State allowed the innocent p,tss.tge of foreign ships through the welters
claimed, it could not acquire a historic title to these waters as internal waters, only as territor;,t! sea."
The issue of historic territorial seas is discussed hy e.R. S y m 1110 n s , Historic W,lters in the L1\V of
the Sea, 2008, 36-7.
.

31 B I u m , supr<l note 30, 52-3; G. Fit 7 111 a uri c c , The Law and Procedure of the International
Court of Justice, 1951-54: Gene,-.11 Principles and Sources of Law, 30 BYIL (1950),1-70, at 39; W.
G r a f Vi t r. t h u In, Maritimes Aquitorium und AnschJusszone, in: id. (cd.), Handbuch des Sccrcchts,
2006, 63-159, at 81 (§ 29); R.R. C h u r chi] I / /I.V. Lowe, The Ltw of tlw Sea, 3'" cd., 1999, 24. 'J'he
question whether the concept of historic waters is of continuing relevance in col1templ1rary law is dis
cussed in detail bv S v m m 0 n s , sutna note '\0, 283-300.
32 LJ. Bl1uchcz, The Rcgil~e of Bays in International Law, 1964,218. See also UN Doc.
/\/CNA/ 143, sutira note 30, .it l3-4; S \' m m 0 n S , SU!J)'tl note 30, 111-6.
33 for a det,;iled and conclusive disellssion sec I). Ph a r a n d, The Arctic Waters and the North
west l'ass'1gc: A Fiml Revisit, 38 ODll. (2007), 3-69, at 9-13.
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with the principle "the land dominates the sea"," the element of "acquiescence by
foreign States" was never given at all events. Both the U.S. and the European Un
ion (EU) have repeatedly protested against the Canadian claim since its first official
announcement in 1973,35 and, as indicated above, the U.S. reiterated its position in
the 1988 Agreement of Arctic Cooperation which is still in force.
b. Straight Baselines in the Arctic
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Coming then to the second possible line of argument, the Canadian claim ap
pears to be better founded. On 10 September 1985, Canada, as a consequence of
the "Polar Sea" incident, implemented national legislation providing for the estab
36
lishment of a system of straight baselines around its Arctic Archipelago. The re
spective law came into force on Ljanuary 1986. According to Art. 8 UNCLOS and
corresponding customary international law, all waters on the landward side of the
baseline of the territorial sea are internal waters in which a right of passage docs
usual] y not apply. Thus, in order to deal with the justification of the Cauad ian
claim, the question whether the respective straight baseline system was established
in conformity with international law needs to be addressed.
In this respect, it should be born in mind that straight baselines may only be
drawn under special geographical circumstances. Art. 5 UNCLOS expresses this
notion by stating that

"I c lxccpt

where otherwise provided in this Convention, the normal baseline for mea

suring the breadth of the tcrruorial se.i is the [ow-water line along the coast

,1S

m.irkcd

Oil

large-scale charts l)fficially recognized by the coastal State".

A special rule for the drawing of straight baselines is contained in Art. 7 UN
CLOS. The problem with regard to the case at hand is, however, that Canada had
not ratified UNCLOS at the time of its straight baseline legislation. Thus, the le
34 Sec North Se,l Continental Shelf (Gcrmanv v. Denmark; Germany v. Nctbcrlandsv, (1969) I.C.].
Reports J, en 51 (§ ')6). It Ius been stated by the Permanent Court of l nn-rn.u innal Justice in the East
em Greenland Cas« that .1 cl.1im to sovereignty based upon continued displ.w 01 .nu horit v involves
"two clements each of which must be shown to exist: the intention and will to .ict as sovereign, .md
some .ictu.il exercise or displ.iv of such authority" ([I,)J31 p.eI.l, Ser. AlB, No. 5J, 45-6). It ,lppears
to be self-evident that such exercise "f authority m.1Y also be conducted bv natives inh<1lHtin~ the area
concerned such as, e.g., the inuit. In conrr.ist. the situation underlying the IC]'s \\"/('SI(,I"II S,t/Jilrt/ advi
sory opinion in which the existence of <1 link between the native tribes of \'Vestc'rn S,1I1.1r,1 .md Morocco
was indeed .it issue ([1')751 I.C.]. Reports 12, at 42-J), is not comparable to the situation .u h.uu] (con
tra Bye r s , slipra note 12, at 152).
35 See Letter of Canadi.m Bureau ot Legal AHairs of 17 December 1')73,11 CYIL (1')74), 277-'), .it
27'). Some schol.irs have pointed to the c onrinuous presence of the Inuit people on the Arctic Archi
pelago and the associated icc fields as <1 further source of historic title; sec G. Mac N c iI, The North
west Passage: Sovereign Seaway or Inrr-rn.irion.il Strait? A Reassessment of the Leg.11 Status, 15 DJLS
(2006) 104-40, at 226-7; sec also CM. 10,1.1 c' n c ill, Gaining Command and Control of the Northwest
1',1SS.lgc: Strait Talk on Soverciuntv, J4 Tr.msp, LJ (2007), J55-8,), at J77.

Order of 10 Scpicmbcr 1985, Territorial Sea Geographical Co-ordinates (Area 7), ,wailable .it:
<http://www .un.oru/Dcp ts/Ios/I .FG ISLATION ANDTREATIES/PDFFILES/CAN_1985 Order.
pdf>.
36
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gality of the Canadian approach has to be measured against the prerequisites of
customary international law. In this regard, attention is, again, to be turned to the
IC]'s judgment in the Anglo-Norwegian Fisheries Case in which the Court had to
address the question whether Norway had respected international law when estab
lishing a system of baselines around its coasts. The Court accepted the employ
ment of the method of straight baselines, provided that the relevant coastline fea
tures certain geographical characteristics, by stating:
"Where a coast is deeply indented and cut into, as is that of Eastern Finnmark, or
where it is bordered by an archipelago such as the 'skj.ergaard ' along the western sector
of the coast here in question, the base-line becomes independent of the low-water mark,
and can only be determined by means of a geometrical construcrion.,,37

Irrespective of the fact that the Court literally invented the preconditions for the
employment of straight baselines (which at the time were not incorporated in any
international convention) and was, thus, criticized for its progressive reasoning,"
the said elements were later included in the provisions of the Geneva Convention
on the Territorial Sea and the Contiguous Zone of 1958 (Art. 4)39 and UNCLOS
(Art. 7).40 Thus, the decisive question seems to be whether the Canadian Arctic Ar
chipelago is geographically comparable to the "skjxrgaard" archipelago off the
Norwegian coast. This question cannot be addressed here in detail. Donat Ph a
ran d has convincingly answered it to the positive by not only referring to the
labyrinth-like structure of the Arctic Archipelago which consists of 73 major and
thousands of smaller islands, but also pointing to the fact that the coast of the Ca
nadian mainland is far from constituting a clear dividing line between land and
sea." Additionally, the Canadian Archipelago also meets the strict test formulated
by the - generally straight baseline-skeptical- U.S. in 1987,42 under which
"the directional trend of an offshore island grouping should not deviate more than 20°
from the direction of the relevant mainland co«St".43

Finally, as the sea to land ratio is with 0.8 to I considerably better than the 3.5 to
1 ratio for the Norwegian Archipelago, it cannot be doubted that Canada was enti
tled to draw straight baselines around its Arctic Archipelago under the prercqui

37

Fisheries (United Kmgdom v. NOr7.IMY), (1951) I.C.]. Reports 116, at 128-9.

Sec W.Jv1. Rei s 111 a n /C.s. We s t e r man, Straight Baselines in Intcrn.uion.il Maritime Bound
arv Delimitation, 1992, 19-20 .
38

. 39

516 U.N.T.S. 205 (No. 7477).

40 Whether the reasoning of the Court was incorporated one-to-one as to the relationship between
the normal baseline and the straight baseline (exception?) is disputed in legal writings; sec Ph a r a n d,
SUpr{1 note 33, at 14.
41 Ibid., at 15-6; contra, but unconvincing, K r ask a, supra note 26, at 272: "Canadian stL,ight
baselines in the Arctic, both in the East and West, project at numerous points tens of miles into the
higl, seas, violating virtually every rule governing lawfully drawn baselines."
42 Ibid., at 19.

43 U.S. Department of State, Limits in the Seas, No. 106, Developing Standard Guidelines for
Evaluating Straight Baselines, 1987, 18. The criteria suggested in this study have, of course, not entered
the body of customary international law.
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sites established by the IC]. But does this really exclude all navigation of third
States unless prior Canadian authorization is given?
c. The Right of Innocent Passage through the Arctic Straits
As regards the utilization of its internal waters by ships of third States, the
aforementioned position of Canada seems problematic. Art. 8 (2) UNCLOS ex
plicitly states that
"[ w [here the establishment of a straight baseline in accordance with the method set
forth in article 7 has the effect of enclosing internal waters areas which had not previ
ously been considered as such, a right of innocent passage as provided in this Conven
tion shall exist in those waters".

It should be noted in this respect that a ship in innocent passage is generally not
obliged to ask for the coastal State's authorization under international law. Admit
tedly, the aforementioned provision may probably not be invoked directly due to
the fact that Canada acceded to the Convention only in 2003. However, the con
tent of respective customary international law on which Canada based its reference
to the method of straight baselines, may not be assessed without taking into con
sideration that already in 1958, an identical provision was incorporated in the Ge
neva Convention on the Territorial Sea and the Contiguous Zone (Art. 5 [2J). This
aspect as well as the fact that prior to the 1985 drawing of baselines around the
Arctic Archipelago, a right of innocent passage in favor of foreign ships was indeed
recognized,44 speaks in favor of a persisting existence of such a right in the North
West Passage." By acceding to UNCLOS, Canada accepted its obligation to re
spect the right of innocent passage under Art. 8 (2) UNCLOS. Notwithstanding
the missing retroactive effect of the Convention, the opposite assumption would
clearly contradict with the ratio of Art. 311 (2) UNCLOS, according to which the
Convention shall not alter the rights and obligations of States Parties arising from
existing agreements as long as they do not "affect the enjoyment by other States
Parties of their rights or the performance of their obligations under this Conven
tion" .
On the other hand, arguing in favor of a right of t ran sit passage through the
North West Passage does not seem to be reasonable. According to Arts. 34 (1), 37
UNCLOS, such a right would premise that the North West Passage were to be re
garded as a strait used for international navigation." In the Corfu Channel Case,
the IC] held as to the necessary elements for a strait to be "used for international
navigation" that
44

Ph '1 ran d, supm note 33, at 42.

The s.irnc conclusion, based on a slightly different reasoning, is reached by K r ask a, supra note
26, at 272; contra Ph a r ,1 n d, supra note 33, at 42-3.
45

46 The second element of the provisions mentioned above ("used for international navigation") is
ignored bv K r ask ,1, supra note 26, stating that "[ u [nder international law, the Northwest Passage, as
well as its Eurasian counterpart, the Northeast Passage, fall within the classic definition of a strait used
for international navigation" (at 275, footnote omitted).
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"[i]t may be asked whether the test is to be found in the volume of traffic paSSlI1g
through the Strait or in its greater or lesser importance for intcrnationa] navigation. But
in the opinion of the Court the decisive criterion is rather its geographical situation as
connecting two parts of the high seas and the fact of its being used for international navi
gation. Nor can it be decisive that this Strait is not a necessary route between two parts
of the high seas, but only an alternative passage between the Aegean and the Adriatic
Seas. It has nevertheless been a useful route for international maritime traffic. ,,47

Against this background, most commentators agree that a mere potential use of
a strait does not suffice for the emergence of a right of free transit passage." As the
North West Passage has only been passed through by 62 non-Canadian ships and
yachts since 1903 (most of which obtaining prior authorization}," it is impossible
to speak of an actual use for international navigation. This, however, may change
in the near future should the Arctic ice continue to melt. One of the strategically
important consequences of the emergence of a right of transit passage would be
that submarines which are required to surface when making use of their right of
innocent passage (d. Art. 20 UNCLOS) would then be free to dive through the
North West Passage. Additionally, Canada's authority to adopt laws and regula
tions relating to the passage through the strait would generally be more limited as
so
in the case of innocent passage.

3. Arctic Continental Shelf Issues
a. Status of the Continental Shelf
Turning then to the exploitation of the natural resources of the Arctic sea-bed
and subsoil, the regime of the continental shelf but not the one of the Exclusive
Economic Zone (EEZ) is relevant. Although Art. 56 (3) UNCLOS emphasizes the
unity of the two legal regimes by considering the continental shelf as an integral
part of the EEZ, rights referring to the sea-bed and its subsoil are to be exercised in
accordance with the provisions on the continental shelf." Thus, the continental
47

Cori« Channel (United Kingdom v. Alb,wia), Merits, (1949) I.c.J. Reports 4, at 28.

See S.N. Nandan/D.H. Anderson, Straits Used for International Navigation, 60 BYIL
(1989), 159-204, at 160; D.P. 0 ' Con nell, The International Law of the Sea, Vol. I, 1982, .314; era t
Vi t r. t hum, supra note 31, at 140 (§ l62).
48

49

As of I August 2008, the Northwest Passage was used by 99 vessels; see tlw table in M

,1 C

n c ill,

supra note 35, at 385-6. Just recently, the Ccrrn.m research vessel Polarstcrn completed its journey of
the Northwest Passage.
50 Cf. Arts. 21, 42 UNCLOS. See, however, K r ask a, Stipra note 26, who concludes at 261 that
"Canada could achieve all its most important policy goals for the passage, and parrirularlv widespread
acceptance of and compliance with Canadian regulations for enhanced safety, security, and environ
mental protection of the passage, by crafting those regulations through the International Maritime Or
ganization." See also ibid., at 279-80.
51 See R.-J. D u p u y, L'occan partage: analyse d'une negociation, 1979, 108-9; J.-F. P u I\' e n is,
Zone cconomiquc et plateau continental: Unite ou dualitc, 11-12 RIRI (1978), 103-20; A. P roe Iss,
Ausschliclslichc Winschaftszone (A WZ), in: Graf Vitzthum, supra note 31, 222-64, at 231-2 (§§ 220- l),
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shelf regime constitutes a lex specialis as far as the exploitation of the natural re
sources of the sea-bed and subsoil is concerned.
The underlying concept was first expressly mentioned in the famous T rum an
Declaration of 1945 in which it was stated that
"the Government of the United States regards the natural resources of the subsoil and
seabed of the continental shelf beneath the high seas but contiguous to the coasts of the
United States as appertaining to the United States, subject to its jurisdiction and con
trol".52
It is generally accepted today that every coastal State has a continental shelf ipso
facto and ab initio (see Art. 77 [3J UNCLOS).53 Therefore, continental shelf proc
lamations only refer to the expansion and limits of the maritime zone in question.
As already mentioned, the continental shelf is not part of the coastal State's ter
ritory. Rather, it is a maritime zone over which the coastal State exercises sovereign
rights for the purpose of exploring and exploiting its natural resources (d. Art. 77
[lJ UNCLOS). While these rights are exclusive in the sense that no State can un
dertake such activities without the coastal State's consent (d. Art. 77 [2J UN
CLOS), their exercise must not infringe or result in any unjustifiable interference
with navigation and other rights and freedoms of other States (d. Art. 78 [2J UN
CLOS). The only exception to this rule is to be seen in the coastal State's right to
construct and authorize the construction and operation of drilling platforms under
Arts. 60, 80 UNCLOS which, indeed, may result in an interference with naviga
tion. But what kind of "natural resources" does the continental shelf regime take
into view? According to Art. 77 (4) UNCLOS, the sovereign rights of the coastal
State refer to all "mineral and other non-living resources of the sea-bed and the
subsoil together with living organisms belonging to sedentary species [... J". Hence,
the importance of the continental shelf question as to the Arctic oil and gas depos
its is obvious.

b. Seaward Limit of the Continental Shelf
Against this background, the decisive question is whether the Arctic States may
extend their continental shelves in such a way as to encompass the relevant natural
resources. A definite answer cannot be given as the respective UNCLOS provision
dealing with the outer limits of the continental shelf, Art. 76, belongs to the most
complicated legal norms within the realm of the law of the sea. Especially, the fact
that the said provision refers to a multitude of non-legal, namely geological and/or
hydrographical, and difficult-to-interpret criteria renders delineation of the outer
limit of the continental shelf a challenging task. As the present authors are in no
52 Proclamation by the President Concerning the Policy of the United States with Respect to the
Natural Resources of the Subsoil and Se.1 Bed of the Continental Shelf of 28 September 1945, repro
duced in: 40 AJIL (1946), Supplement, Section of Documents, 45-6.
53 Sec North Sea Continental Shelf (Geml<lIlY v. Denmark; Germany v. Netherlands), (1969) I.e.].
Reports 3, at 22 (§ 19).
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way qualified to gather or interpret the actual data, the following assessment of the
outer limits of the continental shelf will be conducted under the assumption that
the data provided by Ron Mac nab et a1. in 2001 is essential! y correct. 54
Art. 76 (1) UNCLOS defines the continental shelf as comprising
"the sea-bed and subsoil of the submarine areas that extend beyond its territorial
sea throughout the natural prolongation of its land territory to the outer edge of the
continental margin, or to a distance of 200 nautical miles from the baselines from
which the breadth of the territorial sea is measured where the outer edge of the con
tinental margin does not extend up to that distance".
Whereas the 1958 Continental Shelf Convention contains a maximum water
depth criterion which might be exceeded where the depth of the superjacent waters
allows for the exploitation of the natural resources of the said areas,55 UNCLOS
aims at resolving the legal uncertainty resulting from the exploitability test by as
signing any coastal State a "juridicial" continental shelf of 200 nautical miles. In
addition, a coastal State may rely on the clement of natural prolongation of its land
territory in order to extend its continental shelf beyond the 200 miles limit. The
sovereign rights over the resources of this" extended" continental shelf are, how
ever, not as far-reaching as on the juridicial shelf since Art. 82 UNCLOS requires
coastal states to pay royalties on the exploitation of non-living resources of the ex
tended continental shelf to the International Sea-bed Authority (ISA).56
The first alternative (juridicial continental shelf) is of no relevance here as it
would not encompass the areas claimed by the Arctic States." The latter alternative
is substantiated by the definition of the continental margin given in Art. 76 (3)
UNCLOS. Under this provision, the continental margin
"comprises the submerged prolongation of the land mass of the coastal State, and con
sists of the sea-bed and subsoil of the shelf, the slope and the rise".
But this docs not answer the question where the outer edge of the continental
margin is located. As one author has put it, the "natural prolongation" nature of a
zone is a necessary but not a sufficient condition for its legal inclusion in the conti
nental shelf." In this respect, Art. 76 (2) UNCLOS points to the criteria of para
graphs 4 to 6.

54 R. Mac nab IP. Net 0 IR. van de Pol, Cooperative Preparations for Determini ng the Outer
Limit of the Juridicial Continental Shelf in the Arctic Ocean: A Model for Regional Collaboration in
Other Pans of the World?, IBRU Boundary and Security Bulletin, Spring 2001. 86-96.
55 See Art. 1 of the Continental Shelf Convention, 499 U.N .T.S. 312 (N o. 7302).
56 For a detailed analysis of the royalty requirement see A. Chi reo p IB.A. M.1 r c han d. Interna
tional Rovalty and Continental Shelf Limits: Emerging Issues for the Canadian Offshore, 26 Dalhou
sie LJ (2003),273-302.
57 It should be noted, though, that while the recent discussion, including this article, focuses on the I
extended continental shelf, the bulk of the non-living resources of the Arctic is projected to be within
the juridical continental shelf; see T. Pot t s IC: S c h 0 fie I d , Current Legal Developments - The '
Arctic, 23I]MCL (2008),151-76, at 154 with further references.
58 M. Benitah, Russia's Claim in the Arctic and the Vexing Issue of Ridges in UNCLOS, 11
ASIL Insights (2007), Issue 27.
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According to these criteria, each State shall, wherever the margin extends be
yond 200 miles, delineate the outer limits of its continental shelf by straight lines
not exceeding 60 nautical miles in length which connect fixed points (d. Art. 76 l7]
UNCLOS) located either where the thickness of sedimentary rocks is at least 1 %
of the shortest distance from such points to the foot of the continental slope (Irish
Forrnula'"), or at a distance of not more that 60 nautical miles from the foot of the
slope (Hedberg Formula"), Applying the Irish Formula to the Arctic Ocean, one
would end up with two larger areas outside of the foot of the slope plus 60 nautical
miles line," one of which being located in the Canada Basin, and the other one
along the Gakkel Ridge and the Eurasian Basin. Employing the sediment thickness
test of the Hedberg Formu la, Mac nab concludes that only a rather small sliver of
sea-bed encompassing the Gakkel Ridge fails to meet the 1 Oft) thickness require
52
ment. If one would combine both methods with the aim to achieve the largest
possible yield of claimable territory, this would lead to the conclusion that, not
withstanding the cut off limits, almost the whole sea-bed underlying the Arctic
Ocean, with the exception of the area along the Gakkel Ridge, would be encom
passed by the sum of all relevant continental shelf claims.

(
: 200 nautical milt
1 Gardlr~C'r L.t'll:

l Area of pos-=~bl(l exte!

Figure 1: A

59 The Iris li Formula is also known as the Gar din e r rule, d. P. R.R. Gar din e r , Reasons and
Methods for Fixing the Outer Limit of the Legal Continental Shelf beyond 200 Nautical Miles, 11-12
RIRI (1978), 1-15-77. For a discussion of the Irish continental shelf claim see: C.R. S y m 111 0 n s , Ire
land and the L.1W of the Sea, in: T. Treves/L. Pincschi (cds.), The Law of the Se.1: The European Union
and Its Member States, 1997,263-325, at 286-7.
60 Cf. H.D. He db erg, The National-international Jurisdictional Boundary on the Ocean Floor,
1 Ocean and Coastal Management (1973), 83-118.
61
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Figure 1: Area of possible continental shelf claims beyond 200 nautical miles

63

However, as mentioned above, this does not mean that the Arctic States are le
gally entitled to extend their claims to the area so-described. Rather, Art. 76 (5)
UNCLOS contains a maximum seaward distance rule limiting the extent of possi
ble claims: the fixed points shall not exceed a distance of 350 nautical miles from
the baselines, or they shall not exceed 100 nautical miles from the 2,500 meters iso
baths (i.e., a line connecting the depth of 2,500 meters). Thus, the general assump
tion made in the course of recent Arctic developments that the outer limit of a
coastal State's continental shelf may under no circumstances exceed 350 nautical
miles" is not correct. The coastal State may freely choose the more favourable
method in order to delineate the outer limit of its continental shelf.65 As far as the
Russian claim is concerned, applying a combination of both methods with an em
phasis on the 2,500 meters isobaths rule would provide for the most beneficial re
sults, leaving only two "donut holes" (one alongside the Gakkel Ridge and the
other one in the Canada Basin).
63 If not otherwise noted or obvious, all maps used in this article are hased on maps and figures
provided Lw Mac nab / Net 0 / van den Pol, 51Iprd note 54.
64
.
h
Ben l t a ,supra note 58.

65 Cf. R. L.1goni, Fcstlandsockcl, in: Craf Virzthum, supra note 31,161-221. at 192 (§ 89); R.W.
SIll i t h /G. T aft, Legal Aspects of the Continental Shelf, in: P. Cook/C.M. Carleton (cds.), Conti
nental Shelf Limits, The Scientific and Legal Interface, 2000,17-25, at 20.
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Figure 2: Two donut holes according to Mac nab et al.
It is far from clear, though, whether this is the final word on continental shelf
delineation in the high north, as Art. 76 (6) UNCLOS contains a lex specialis on
the maximum seaward limit with respect to "submarine ridges". In case the conti
nental shelf covers parts of such a ridge, its outer limits shall under no alternative
66
exceed 350 nautical miles. The ridge issue is of overwhelming importance in the
Arctic Ocean as the Russian claim comprises parts of the Lomonosov and Alpha
Mendclcev Ridges. Should these structures qualify as "submarine ridges" in the
aforementioned sense, they would be excluded from any possible claim beyond the
350 nautical miles cut off. Thus, the decisive question seems to be what constitutes
a submarine ridge.
UNCLOS does, surprisingly enough, not contain any definition of this term.
Art. 76 (2) UNCLOS only clarifies that a "submarine ridge" is not identical with
an "oceanic ridge", as the latter is bv definition not part of the submerged prolon
gation of the land mass of the coastal State, but rather forms part of the deep ocean
floor. The
position is that both the Lomonosov Ridge and the Alpha
Mcndelcev complex constitute oceanic ridges which are not directly connected to
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57

the Russian continental margin. If this is correct, then the debate is closed since
both structures would be located beyond the limits of areas under national juris
diction. Consequently, the mineral resources of these ridges would fall within the
ambit of the deep sea-bed regime; exploitation would have to be undertaken under
the auspices of the ISA.
Russia, on the other hand, is anxious to prove that both ridges are directly con
nected to the Russian shelf and as such a natural prolongation of the Russian land
68
territorv. It also tries to demonstrate that the structures are not "submarine
ridges" but "submarine elevations" and, thus, natural components of its continen
tal margin." This is due to the fact that the rule on the absolute maximum seaward
limit established for "submarine ridges" does in turn not apply for "submarine ele
vations" (d. Art. 76 [6] UNCLOS). Art. 76 (6) UNCLOS does, again, not offer
any definition of the term "submarine elevation" but only substantiates it by refer
ring to "plateaux, rises, caps, banks and spurs". Clearly, both kinds of structures 
submarine ridges as well as submarine elevations - have to be parts of the conti
nental margin and as such genetically linked to it; if this would not be given, the
underwater elevation would constitute an oceanic ridge. Against this background,
it seems that the only manageable criterion is the geological continuity of the sea
70
floor high, throughout its entire extent, with the landmass of the coastal State. In
this respect, to ask whether the seafloor high in question belongs to the same con
tinental plate (then: natural component) or not (e.g., in the case of volcanic activi
ties; then: submarine ridge) might serve as an indicator. 71 A submari ne ridge would,
thus, be a structure genetically and morphologically linked with the continental
margm at its landward side, but which shares geological characteristics with the

67 Sec United States of America: Notification Regarding the Submission Made by (he Russi.m Fed
eration to the Commission on the Limits of the Continental Shelf, received on 18 March 2002, Ref.
No. CLCS.01.2001.LOS/USA. See also S.D. M u I' ph v , U.S. Reaction to Russian Continental Shelf
Claim, 96 AJIL (2002), 969-70; A.G. 0 u deE I fer ink /C. J 0 h n son, Outer Limits of the Conti
nental Shelf and "Disputed Areas": Stare Practice Concerning Article 76(10) of the LOS Convention,
21 IJMCL (2006), 461-87, at 470. The position of the U.S. seems to be supported by Arthur G I' ant z;
sec i d., Treatment of Ridges and Borderlands Under Article 76 of the United Nations Convention of
the Law of the Sea: The Example of the Arctic Ocean, in: II. Nordquist/j.N, Moore/T.ll. Heid,H
(cds.), Leg,1] .1L1d Scientific Aspects of Continental Shelf Limi ts, 2004, 201-12, at 208-9.
68 Sec Receipt of the Submission Made by the Russian Federation to the Commission on (he Limits
of (he Comine.ntal Shelf, received on 20 December 20.01, Ref. No. CL.CS.012001.LOS. For an cxccu
rive summary, maps and other information submitted by the Russian Federation sec:
<http://www.un.org/depts/los/clcs_new/submissionsjiles/submissionJus.htm>.
69 Ibid. Sec also Ben ita h , supra note 58.
70 Sec H. B I' e k k e / A. S Y m 0 n d s , A Scientific Overview of Ridges Related to Article 76 of the
UN Convenrion on the Law of the Se,1, in: Nordquisr/Moorc/I leidar, supr« note 67, 169-99, at 187.
Ct. also (he statement made bv Denmark in (he coursc of the nimh UNCLOS III session, reprinted in:
XIII on. Rec. 11-24, at 17 (§ 96).
71 Lag 0 n i, supr« note 65, at 193-4 (§ 94). According to the Commission on the Limits of the
Continental Shelf (CLCS), this submission docs nor .ipplv with regard to geological crust types.
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deep sea-bed along part or all of its length in the seaward direction." Whether this
criterion is fulfilled in the case of the Lomonosov Ridge and Alpha-Mendeleev
complex does not seem to be entirely clear. When Russia submitted relevant in
formation on the outer limit of its continental shelf in the Arctic Ocean to the
United Nations Commission on the Limits of the Continental Shelf (CLCS) in
2001, it took, as stated, the position that both underwater highs were to be consid
73
ered submerged prolongations of the Russian land mass. The Commission did
neither accept nor reject this submission but asked, after having elaborated on al
ternative hypotheses on the nature and structure of the underwater highs, for more
74
data. As of today, most writers tend to the conclusion that both the Alpha and
the Lomonosov Ridge constitute submarine ridges and, thus, a maximum seaward
limit of 350 nautical miles applies to the most part of the Russian Continental
5
Shele
Working under this assumption, Mac nab modified his previous assessment in
2004 by excluding the ridges beyond the 350 nautical miles cut off line, now identi
fying four donut holes in the Arctic." This view has been adopted by Tavis Potts
77
andCliveSchofield in 2008.

72 B r e k k e / S y m 0 n d s , sup"a note 70, .ir 187. - One author concludes that there is in fact no
known example of such a structure and the whole concept of submarine ridges is moot; see G, T aft,
Solving the Ridges Enigma of Article 76 of UNCLOS, available at: <http://www.gmat.llnsw.edu.au/
ablos/ ABLOSOl Folder/ T AI'T.PDF>. Based on a verr strict semantic interpretation of the ridges pro
vision (while admittedly, ignoring its tr.uu ux prepar,uom:s), a substantiallv different conclusion as to
thc n.n.urc of subm.uiuc ridges and natural elevations could he reached: When carefully reading An. 76
(6) UNCLOS, one could casi]v come to the conclusion that in order to qualify J.' "natural clevariou ",
,1 given formation has to be located within the "regular" continental margin. In other words, a forma
tion only cousriturcs a n.uur.i] elevation if it is, .it 1e,1st ruostlv, surrounded not hy deep ocean floor but
rather by continental m;lrgin. Thus, any ridge expanding from the continental margin to the ocean
floor would necessarily be a submarine ridge; any ridge located on the continental margin, regardless
of its geological origin, would have to be regarded as a natural elevation. Such an interpretation would
prevent the emergence of "holes" in the continental margin which are created due to the cl.rssificarion
of an on-lying ridge as subrn.irinc. Having said that, it would be difficult to differentiate between spurs
extending from the continental margin but still qualifying as natura) elevations on the one hand and
submarine ridges subject to the 350 miles cut off on the other. It is .1150 unclear what would happen to
a xubrn.u'inc ridge extending from the outer edge elf a contincnt.tt margin which is already located be
yond 350 nautical miles from the baselines. In rhc end, it seems that one has W dCccpt that the current
interpretation of Art. 76 UNCLUS, while not perfect and without criticism, is the o nc used by the in
ternational community and, most imporranrlv, by the CLCS.
73 Receipt of the Submission Made by the Russi.in federation to the Commission on the Limits of
the Continental Shelf, lupra note 68. Sec also R. Mac nab, Submarine Elcvauoris and Ridges: Wild
Cards in the Poker Carne of UNCLUS Article 76, 39 ODH. (20CS), 223-34, ,1[ 226-7.

74 UN Doc. A/57/57/Add.l of 8 October 2002, Oceans and Law of the Sec, Report of the Secre
tary General, Addendum, § 41.
75 Sec, inter ali"" R. lvl a c nab, The Outer Limits of the Continental Shelf in the Arctic Ocean, in:
Nordquist/Moore/Heidar, SUprcl[1lJte 67, 301-11, at 305; Po tts/Sc h o f i e l d, supra note 57,164-5.
76

Mac nab, supra note 75, figure 5.

77

Po tts/Sc hofie I d, "upr'l note 57,164-5.
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Figure 3: Revised outer limits by Mac nab - four donut holes
The practice of formally cutting out the ridges docs, however, not withstand a
closer analysis. In assessing the cut off limits, Mac nab heavily relied on the 2,500
meters isobaths plus 100 nautical miles rule. Tndeed, especially in the centre of the
Arctic Ocean (the area between the first two donut holes), one has to rely on the
2,500 meters isobaths line located along the edges of the Alpha and Lomonosov
Ridges, as the 350 nautical miles cut off-line is located much closer to the coast.
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Figure 4: Questionable area between the four donut holes
Thus, the decisive issue seems to be whether a coastal state can base its claim on
a 2,500 meters isobaths line established along the outer edge of a submarine ridge
beyond its 350 nautical miles cut off. In this respect, Art. 76 (6) UNCLOS states
that "[ ...] on submarine ridges, the outer limit shall not exceed 350 nautical miles
[ ...]".78 This can only mean that while the ridge itself has to be cut out, the areas
surrounding it can be claimed even beyond the 350 nautical miles line, if the 2,500
meters isobaths plus 100 nautical miles requirement (taking the coastline as point
of origin) is met. It does, however, not follow from this conclusion that the edge of
the ridge itself can be used as the basis for establishing the 2,500 meters isobaths.
This would result in every submarine ridge which clearly extends beyond the
"regular" 2,500 meters isobaths line of the continental margin generating a
"shadow" of continental margin of 100 nautical miles on each side.

78

ltalics added.
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Figure 5: Illustration of shadow cast around submarine ridge

If the whole purpose of Art 76 (6) UNCLOS is to prevent States from artifi
cially extending their continental shelves by reliance on submarine ridges, allowing
them to base their extended claims on these structures in any way would clearly
contradict the object and purpose of that provision. Rather than just cutting out
the Lomonosov and Mendeleev Ridges beyond the 350 nautical miles line, a com
bined reference to the 2,500 meters isobaths plus 100 nautical miles rule and the
350 nautical miles cut off line should be adopted. Where the edge of a ridge served
as the basis for drawing the 2,500 meters isobaths previously, it is the 350 nautical
miles cut off line which is decisive under this revised application of Art. 76 (6)
UNCLOS. This results in a significantly larger mid oceanic area not being covered
by any extended continental shelf claims. Therefore, it must be concluded that
contrary to what has been argued as to date, a rather large portion of the sea-bed
underlying the Arctic Ocean cannot be claimed as extended continental shelf and'
is, as forming part of the deep ocean floor, subject to the regime of the Area under,'
Arts. 133-191 UNCLOS (see figure 6). This area could even be larger, should the II
CLCS find that not only the Alpha and Lomonosov Ridges but also the Mendeleev
Ridge is to be considered as a submarine ridge rather than a natural elevation.

II
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Figure 6: New evaluation of outer limits of the continental shelf in the Arctic
Ocean, now not resulting in several donut holes but one consecutive area in
the center. Most of the combined outer limit of Canada and Greenland consists
of the 350 nautical miles cut off line while the Russian outer limit remams a
combination of both.
c. The Commission on the Limits of the Continental Shelf: Responsibilities
and Recommendations
What has been stated so far results in some institutional and procedural ques
tions. Reference has already been made to the CLCS. It consists of 21 experts in
the fields of geology, geophysics or hydrography and was established in order to
79
avoid disputes over the outer shelf limits. All coastal States claiming an extended
continental shelf are obliged to notify the outer limits to the Commission within
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79 See Art. 2 (1) Annex Il UNCLOS. On the CLCS see generally S.Y. Sua r c z, The Outer Limits
of the Continental Shclt, 2008, 75- 117; P.F. C r 0 k c r , The Commission on the Continental Shelf: Pro
gress to Date and future Challenges, in: Nordquist/Moore/I Icid.u, supra note 67, 215-21; E . .1'1 r
mac he, A propos de 1.1 commission des limites du plateau continental, 11 ADM (2006), 51-68;
Lag 0 n i , SUpr<7 note 65, at 196-7.
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ten years of becoming party to UNCLOS (see Art. 4).80 However, as the Commis
sion had not adopted its scientific and technical guidelines before 1999,81 the As
sembly of States parties to UNCLOS decided that the ten-year-period would ex
82
pire on 13 May 2009. For States parties which have acceded to the Convention
later than 1999 (such as, e.g., Denmark and Canada), the date of accession marks
the decisive factor for the running of the period. Thus, with a view to the Arctic
States, the notification period will expire in 2009 for Russia (which has acceded to
UNCLOS already in 1997), in 2013 for Canada, and in 2014 for Denmark. The
U.S. have not yet ratified the Convention but will likely do so until the end of
2008.

83

After being notified, the Commission shall make recommendations - which it
has so far done in respect of four submissions" - on matters related to the estab
lishment of the outer limits of the continental shelf. As to the legal effects of such
80 As of today, the CLCS has received 12 submissions, the most recent one deposited by Indonesia
on 16 June 2008. The Norwegian submission of 27 November 2006 deals with, inter ali,», the outer
limit of thc Norwegian Connncntal Shelf in the Arctic Ocean (Western Nansen Basin); sec Coruincn
t.i] Shelf Submission of Norway, Executive Summary, available at: <http://www.un.org/Depts/los/clcs
_l1cw/submissions_Jiles/nor06/nor3xecsum.pdf>. The Russian reaction (available at: <http://www.
un.orgl Depts/los/clcs_new/submissions_files/nor06/rus_07_00325.pdf>l only concerns the Norwc
gi,m submission in respect of the Barents Sea which is considered by Russia as .in area under dispute
due to ov'elLtpl'ing claims by Russia and Norway (d. Art. 76 [101 UNCLOS). For an overview on the
first joint submission see I I. 1.1 ewe 11 y n , The Commission on the Limits of the Continental Shelf:
Joint Submission by France, Ireland, Spain, and the United Kingdom, 56 ICLQ (2007), 677-94; on the
process of drafting and submitting a notification sec D. M 0 n a han, An Investigation of the Fc.isihil
itl' of Making an Early Initial Claim to Part of Canada's juridici.il Continental Shelf Under Article 76
of U NCLOS, available .ir: <httpr/ I gge.u nb.ca/Research/G EG/OceanGovl documcnts/Circul.uioncopv.
doc>.
81 CLCS/II of I3 M.IV 1999, Scientific and Technical Guidelines of the Commission on the Limits
of the Continental Shel( For a deeper analysis of the technical guidelines, especially the burden of
proof and hierarchy of evidence, see S. Co c k bur n IS.E. Nil' hoi siD. Moriahan/T. M c D 0 r man,
Intertwined Uncertainties: Polin and Technologv on the Juridical Conrinenral Shelf, 2001, available
at: <h[[1':lIwww.gmat.unsw.edu.au/ablos/ABLOSO 1Folder/COCKB U RN. PDF>.
82 SPLOS/72 of 29 May 2001, Decision Regarding the Date of Commencement of the Ten-year
Period for Making Submissions to the Commission on the Limits of rhc Continental Shelf set out in
Article 4 of Annex II [() the United Nations Convention on the Law of the Sea.
83 Cf. Prcsidcnts Sr.ucmcnt on Advancing U.S. interests in the World's Oceans, 4() l.L.M. (2007),
8')C: "T urge the Senate to .u t favorably on U.S. accession to the United Nations Convention on the
Taw of the Sea during this session of Congress." However, there is still substarn i.rl and fierce, even if
somewhat emotional opposition against the trcatv from Republican Senators; see, c.g., J. In h 0 ic ,
Getting Lost, The Washington Times of 30 October 2007. For background information on the U.S.
position see also J .A. D u f f, The United States and the Law of the Sea Con vcntion: Sliding Back from
Accession and Ratification, 24 ADMO (2006), 229-5').
84 Submissions of Russia (2001), Australia (2004), Ireland (2005), and New Zealand (2006). Rcc
onuncnd.uions made bv the CLCS are confidential in nature and, thus, aside from an executive sum
marv not available to 'the public. Sec CLCS/36 of 2 May 20C3, Statement by the Chairman of the
Commission on the Limits of the Continental Shelf on the Progress of Work in the Commission, § 10.
For a discussion on the issue of transparencv see A.A. Z inc ben k 0, Emerging Issues in the \'Vork of
the Commission on the Limits of the Continental Shelf, in: Nordquist/Moorc/Hcidar, supra note 67,
223-46, at 226-7; R. Mac nab, The Case for Transparency in the Delimitation of the Outer Continen
tal Shelf in Accordance with UNCLOS Article 76, 35 ODTL (2004),1-17.
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recommendations, Art. 76 (8) UNCLOS states that "[t]he limits of the shelf estab
lished bv a coastal State on the basis of these recommendations shall bt' final and
binding". It does not become entirely clear whether delineations not so based must
or may be regarded as valid." Art. 8 Annex II UNCLOS only clarifies that" [i]n
the case of disagreement by the coastal State with the recommendations of the
Commission, the coastal State shall, within a reasonable time, make a revised or
new submission to the Commission". As the CLCS would then be in the position
to make ,1 new recommendation which could, again, be disagreed with by the
coastal State, the system envisaged by Art. 8 Annex II UNCLOS has been referred
.
to ,1S a " ping-pong
proce dure " .86
However, neither Annex II nor Art. 76 UNCLOS address the leg,ll conse
quences of a violation of a CLCS recommendation explicitly. The issue is, there
fore, a matter of treaty interpretation. In this respect, the trauaux preparatotres
provide for some (even if subsidiary)" information as to a possible understanding
of the "final and binding" formula. What seems to be particularly relevant is that
an informal German proposal made in the course of the ninth session of UNCLOS
III according to which "decisions" of the CLCS on the outer limit of the continen
tal shelf were to be considered "final and binding",88 was rejected. Similarly, early
proposals made by the U.S. and the Eve n sen Group in 1975 used the "final and
binding" clause in direct reference to the Commission's decision," thereby assign
ing the last word in the delineation process to the CLCS. As far as can be seen, this
approach was modified in the course of the eighth session by shifting the final de
cision-making authority from the Commission to the coastal State. The limits of
the shelf were now to be established by the coastal State, even though" on the basis
of" 0 r "taking into account" the recommendations of the Commission." Thus, the

85 P.R.R. G .1 r din c r , The Limits of the Area beyond Nationaljurisdiction
Some Problems with
Particular Reference to the Role of the Commission on the Limits of the Continental Shelf, in: G.
Blake (cd.). Maritime Boundaries and Ocean Resources, 1987, 63-76, at 6'1; L.D.M. N l" Iso n , The
Continental Shelf: Interplay of Law and Science, in: N. Ando/E. McWhinney/R. Wolfrulll (eds.),
Libcr Amicorurn Judge Shigeru Oda, Vol. 2, 2002, 1235 -53, at 1239; Sua r c z , sl1pra note 79, 210 -8.
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Sec (',,1 roJ 'L n c r , sl1pr," note 85, at 69.

87

Cf. Art. 32 Vienna Convention on the Law of Treaties (VCLT) of 23 Mal 1965,

j

155 U.N.T.S.

331.

88

Reproduced in: R. Platzodcr (cd.), Third United Nations Conference on the Law of the Se.1
(1973-[982): Documents, Vol. IV, 1983,527.
89 Cf. M.H. Nor d qui stet .11. (cds.), United Nations Convention on the Law of the Sea 1982, A
Commentary, Vol. II, 1993, § 76.6.
90 Sec, e.g., the Soviet proposal of 1979, reprinted in: Nor d qui s t , supr,; note 89, § 76. [2.; note
also the Canadian position expressed in UN Doc. A/CONF.62/WS/4 of 10 April [980, § 15: "One
provision in particular, article 76, paragraph 8, which is related to the proposed commission on the
limits of the continental shelf, can be rC!~arded as croding the sovereign rights of coastal States which
have unmistakably been recognized hy the basic article; article 76. The commission is primarily an in
strument which will provide the international community with reassurances that coastal States will es
tablish their continental shelf limits in strict accordance with the provisions of article 76. It has never
been intended, nor should it he intended, as a means to impose on coastal States limits that differ from
those alrc.idv recognized in article 76. Thus to suggest that the coastal States limits shall be established
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modifications introduced in the course of UNCLOS III speak in favor of a restric
tive interpretation of the effects of CLCS recommendations under Art. 76 (8)
UNCLOS.
Turning to the wording and context of the article concerned, one possible way
of interpretation seems to be that delineation of the continental shelf is final and
bi nding on a 11 States parties to the Convention in case the coastal State fully im
91
plements the recommendation of the Commission. Thus, in respect of the oppo
site situation, i.e., a violation of a CLCS recommendation, as a matter of logic, it
would be impossible to regard the outer limit of the Continental Shelf so estab
lished as final and unopposablc." It is doubtful, though, whether that line of argu
ment takes the particularities of maritime delineation as well as the limited mandate
of the CLCS into sufficient consideration. Like evcrv act of territorial delineation
(but contrary to delimitatiom." and irrespective of tile participation of the CLCS
in the delineation process, the determination of the outer limit of the continental
shelf is to be qualified as a unilateral act. Admittedly, Victor Rodriguez C e den 0,
Special Rapporteur of the International Law Commission (ILC), stated in his Sec
ond Report on Unilateral Acts of States that

"I...J the unilateral acts in question arc autonomous or independent of pre-existing ju
ridical norms, for, as noted in the first report on this topic, a State can adopt unilateral
acts in the exercise of a power conferred on it by a pre-existing treaty or customary
norm. This appears to be the case with regard to, inter alia, unilateral legal acts adopted
in connection with the establishment of an exclusive economic zone. Such acts, while of
domestic origin, produce international effects, specifically, obligations for third States
which did not participate in their elaboration. Naturally, such acts go beyond the scope
of strictly unilateral aets and fall within the realm of treaty relations. ,,94
With regard to the situation at hand, however, such reasoning would seem to ig
nore the legal difference between (unilateral) delineation and (contractual) delimi

'on the basis' of the commission's recouuncndat ious rather than on the basis of article 76, could be in
terpreted .15 giving the commission till' function and power to determine the outer limits of the conti
nental shelf ot .1 CO.lst,11 State."
91 G. E i I' i k s son, The Case of Disagreement Between a Coastal State and the Commission on the
Limits of the Conr incnt.il Shelf, in: Nordquist/Moore/Hcid.u, supr(/ note 67, 251-62, at 256.

92 Even if this perception would be followed, this would not render the coastal St.ltL"S claim null
and void. Under general intcmution.il law, a different view could only be .idv.inced in case of a viola
tion of ,1 ius cogcll.' rule. Although the leg.11 consequences of such a breach (d. An. 5.3 YCLT) arc
likely 10 app lv also in respect of unil.n cr.il .icts (sec UN Doc. A/CNA/500/Add.1 of 10 May 1999,
§ 1.39), it is difficult to sec how a coastal St.uc which ignores a recommendation given by the CLCS
should violate ius cogo/s. This is even more so due to the fact that An. 76 (8) UNCLOS refrains from
decl.lring the cst.iblishruonr of the outer limit of the continental shelf in violation of a rccornmcndar ion
by the CLCS .1S being null and void. Sec Lag 0 n i, supm note 65, at 198 (§ 109).
93 Whereas dclinc.nion comprehends the unilateral establishment of the outer limit of the continen
tal shelf, dclimir.uion refers to a conrr.rctu.rl process between two or more States; sec Art. 76 (7) UN
CLOS on the one h.md and An. 76 (10) UNCLOS on the other.

94

UN Doc. A/CNA/500 of 14 April 1999, § (,2.
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tation." The fact that Art. 76 (8) UNCLOS only awards the CLCS the mandate to
give "recommendations" as to the outer limit of the continental shelf supports the
unilateral character of the coastal State's claim.
Of course, this does not mean that disrespect for a recommendation of the
Commission would not bear any legal consequence. On the contrary, the ICJ has
stressed in its Fisheries judgment that
"[ tjhc delimitation [sic!] of sea areas has always an international aspect; it cannot be
dependent merely upon the will of the coastal State as expressed in its municipal law. Al
though it is true that the act of delimitation [sic!] is necessarily a unilateral act, because
only the coastal State is competent to undertake it, the validity of the delimitation with
regard to other States depends upon internationallaw.,,96
Therefore, any claim in contradiction to a recommendation made by the CLCS
indeed constitutes a violation of UNCLOS, namely of Art. 76 (8). However, due
to the unilateral character of maritime delineation as well as the limited mandate of
the CLCS, the illegality of such a claim is of a purely procedural nature. A thor
ough interpretation of the relevant legal rules suggests to carefully distinguish be
tween the "procedural" level which signifies the relationship between the submit
ting State and the CLCS on the one hand and the substantial level of Art. 76 UN
CLOS referring to the relationship between the claimant State and the community
of States on the other. If this reasoning is correct, then the illegality of a claim put
forward in contradiction to a CLCS recommendation does not impinge on its sub
stantial legality but only covers the internal ("procedural") relationship between
the coastal State in question and the CLCS under Art. 76 (8) UNCLOS. With a
view to its competences, one author has conclusively argued that the Commission
may not be considered as being the watchdog of the international community
"curbing exaggerated claims by some greedy coastal States" in the following terms:
"The Commission is nor a court of law, nor has it ever expected to become one. It was
neither conceived as a watchdog, nor as a chamber for the easy and convenient approval
of coastal State's submissions. The role of this highly scientific organ, which is called
upon to provide assistance in the very politicized realm of serring legal boundaries, is to
help establish the true limit of the outer boundary of the continental shelf according to
the terms of the United Nations Convention on the Law of the Sea.,,97
Indeed, if one takes the scientific and individual (non-State representative) com
position of the CLCS into consideration, it is hard to imagine that States parties to
the Convention were willing to confer to the Commission the competence to act as
a custodian of the international community'" on the delicate and, seen from the

95 Cf. UN Doc. A/CN.4/486 of 5 March 1998, First Report on Unil.ucral Acts of St.ucs, § 105. In
this document, the two categories arc combined in a rather unsystematic rn.mncr.

96 Fisheries (United Kingdom v. ]VorO:',ly), (1951) I.Cl Reports 116, at 132.
97 Z inc hen k 0, sup,'a note 84, at 225. Sec also 'Ll.. M c D 0 r man, The Role of the Commission
on the Limits of thc Contincntal Shelf: A Tcrhnic.il Bodv in a Political World, 17 IJMCL (2002), 301
24, at 311-2.
Although frequently used in Ieg,,1 writings .1I1d, indeed, mentioned in An. 53 VCL'!', the term
"intcrn.u ion.il cornrnunitv " is highlv ambiguous; see the polemic by A. Pro cis s , Die intcr nat ionalc
9S
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general perspective, unilateral issue of maritime delineation without explicitly say
ing SO.99 In this respect, the silence of UNCLOS with regard to possible powers of
the CLCS to submit any dispute concerning the outer limit of a coastal State's con
tinental shelf to a court or tribunal seems to be of major significance,1OO that con
clusion, as shown above, also being supported by the travaux preparatoires.
Against this background, the only convincing way to interpret the "final and bind
ing" clause when taking its wording, context, and drafting history into account is
"that it refers only to the submitting state in that the submitting state, having de
lineated its outer limit of the continental shelf and thnt limit not being challenged
by other states, cannot subsequently change the location of its outer limit".'01 Any
other reasoning would ignore the main goal pursued with the establishment of the
CLCS, that being to achieve legal certainty and legitimacy in respect of maritime
102
delineation.
Having said that, a coastal State following a recommendation which is based on
an incorrect evaluation of the relevant facts by the CLCS is, as long as having acted
in good faith, safe from objections by third States. As any State has the right to
comment on and object with a submission made by a coastal State,103 it is justified
to conclude that third States are generally estopped from challenging the legality of
maritime delineation made in conformity with a recommendation by the Commis
sion due to its "final and binding" nature. The opposite conclusion must be drawn
in case the delineation may infringe upon the rights of States with adjacent or op
posite coasts (d. Art. 76 (10) UNCLOS).
Due to the somewhat unclear consequences of a coastal State's ignorance vis-a
vis a recommendation made by the CLCS, the question arises whether any other
State has the right to take legal action against a State which has fixed the outer limit
of its continental shelf in violation of a CLCS recommendation. At first sight, chal
lenging such delineation before a court or tribunal does not seem to be inadmissi
ble due to the fact that under Part XV UNCLOS, States parties are under an obli
gation to resolve their disputes which have arisen under the Convention peace
fully. However, on closer examination, the decisive issue seems to be whether there

Gemeinschaft irn Volkcrrccht: Normative Rcalit.it, konkrete Uropic odcr "academic research tool">,
in: J. Badura (ed.), Mondi.ilisicrungen: "Globalisierung" im Lichte transdisviplin.irer Rcflcxioncn,
2004.233-52.
99 Me D 0 r man, ,"prd note 97, .ir 311; similar Co c k bur n I N j c hoi s 1M 0 n a han I M c
Do r man, ;"pra note 81, at 4.

100
101

N c l s 0 n , supr.: note 85. at 1239, 1250; Men 0 r man, supra note 97, at 318.
Me 0
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102 Cf. Art. 76 (9) UNCLOS providing rh.u "[t]he coastal State shall deposit with the Sccrct.uv
General of the United Nations charts and relevant intorm.irion [... J permancntlv describing the outer
limits of its continental shelf" (italics added).

10:3 See also G. Tal' t, Applying the Law of the Sea Convention and the Role of the Scientific Com
munir v ReLlting to Esublishing the Outer Limit of the Continental Shclt Where it Extends Bevond
the 200 Mile Limit, in: M.H. Nordquisr/R. Long/T.H. Hcidar/j.N. Moore (cds.), Law, Science &
Ocean Management. 2007, 469-7(" at 471-2.
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exists any dispute at all between the States concerned.l'" In this respect, the neces
sary legal interest of a third State party may, arguably, not be deduced from the
mere breach of Art. 76 (8) UNCLOS. A State not acting "on the basis of" a rec
ommendation delivered by the CLCS does not directly injure any other State as
the opposite conclusion would ignore the unilateral character of maritime delinea
tion. The duty of the coastal State to respect recommendations of the CLCS gener
ally affects, as stated above, only the pro c e d u r a I relationship between the
coastal State and the Commission. Having said that, it is clear that any State with
adjacent or opposite coasts may initiate legal action against the establishment of the
outer limits of a continental shelf based on an alleged infringement upon its rights
or claims. 105
While it is true that an alternative basis for challenging the determination by a
coastal State of the outer limit of its continental shelf could be seen in a possible
violation of the sub s tan t i a I rules of Art. 76 UNCLOS, any third State would
have to demonstrate its standing before an international tribunal. The sole possible
way to establish a ius standi of a third party State would seem to be to rely on the
common heritage of mankind principle under Art. 136 UNCLOS as forming part
of the regime of international sea-bed area, which would be affected by delineating
the outer limit of the continental shelf in a manner inconsistent with Art. 76 UN
' 06
CLOS. This issue cannot be discussed here in detail. It should be noted, though,
that even if one accepts that the common heritage principle contains an obligation
erga omnes,'07 this does not necessarily imply that all States have legal standing to
base a claim on its alleged violation.l'" On the contrary, the ICJ stated in its judg
ment of 18 July 1966 in the South West Africa Cases that
"the argument amounts to a plea that the Court should allow the equivalent of an "ac
tio popularis", or right resident in any member of a community to take legal action in
vindication of a public interest. But although a right of this kind may be known to cer
tain municipal systems of law, it is not known to international law as it stands at present:
nor is the Court able to regard it as imported by the "general principles of law" referred
to in Article 38, paragraph 1 (c), of its Statute." 109

104

Cf. E.D. B row n, The Are,IS Within National Jurisdiction, Vol. 1, 1984,1.4 15-6.

R. W 0 I f rum, The Role of Intcrn.uional Dispute Settlement Institutions in the Delimitation
of the Outer Continental Shelf, in: R. Lagoni/D. Vignes (eds.), Maritime Delimitation, 2006,19-31, at
27-8.
105

106

See W
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1.t r u rn , supra note 105, at 27-31; N c I so n, supra note 85, at 1251.

I f rum, The Principle of the Common Heritage of Mankind, 43 ZaoRV (1983),312-37.

Contra W 0 If ru m , supra note 105. .it 30: "It is not but a logical step that St.ucs may take ac
tion to protect established interests of the international community otherwise such community inter
ests would be ~ legallv speaking - nothing but empty shells." - The situation might be different if a
State extends its continental shelf to cover an area which has already been subject to mining conces
sions by the ISA.
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South West Africa (Ethiopia v. South Afrlw; Liberi.: v. South Africa), Second Phase, (J 966)
I.e.]. Reports 6, at 47 (§ 88). Arguably, the dictum cited above was not reversed bv the decision of the
Court in the Barcelona Traction Case. On the contrary, the ICJ emphasized in § 9 J of its judgment of
5 February 1')70 that "on the universal level, the instruments which embodv human rights do not con109
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The existence of a ius standi on the one hand and the violation of a legal rule
which aims at protecting a common value are, thus, two different sides of the
110
coin. Admittedly, Art. 48 of the ILC Articles on Responsibility of States for In
ternationally Wrongful Acts 111 seems to deliberately depart from the dictum in the
112
South West Africa Cases by accepting that
"[a]ny State other than an injured State is entitled to invoke the responsibility of an
other State in accordance with paragraph 2 if: (a) The obligation breached is owed to a
group of States including that State, and is established for the protection of a collective
interest of the group; or (b) The obligation breached is owed to the international com
munity as a whole."

However, it should not be ignored that this provision, whose validity under cus
tomary international law is not beyond doubt, does not directly address the issue
of legal standing but only focuses on entitlement to invoke State responsibility. In
this respect, it is meaningful that the commentary to Art. 48 of the ILC Articles
does not contain any reference to "legal standing". On the contrary, it recognizes
"that a broader range of States may have a legal interest in invoking responsibility and
ensuring compliance with the obligation in question. Indeed, in certain situations, all
States may have such an interest, even though none of them is individually or specially
affected by the breach. This possibility is recognized in article 48.,,113

Thus, by adopting the notion of "legal interest" (which is not tantamount to
"legal standing"), the commentary implicitly refers to the judgement of the IC] in
the Barcelona Traction Case, which, as shown, refused to accept the idea of actio
popularis:" Furthermore, with regard to the situation at hand, one needs to take
into account that the relevant collective interest, i.e., the preservation of the inter
national sea-bed area, is left to be protected by the Authority and the CLCS, nei
ther of which has been provided with the competence to submit a dispute concern
ing the outer limit of a coastal State's continental shelf to a court or tribunal under
115
Part XV UNCLOS.

fer on States the capacity to protect the victims of infringements of such rights irrespective of their na
tionality" (Barcelona Traction, Light and Power Company, Limited [Belgium v. SJ",inJ, Second Phase,
[1970J I.e.J. Reports 3, at 47). See also East Timor (Portugal v. Australia), (1995) I.C.]. Reports 90, at
102 (§ 29): "However, the Court considers that the erga omnes character of a norm and the rule of
consent to jurisdiction are two different things."
110 See also M. Rag a r. r. i, The Concept of International Obligations Erga Omnes, 1997, 212; S.
T ,11 ill 0 n, Kollektivc Nichtanerkennung illegaler Staaten, 2006, 293-4; contra e. Tam s , Enforcing
Obligations Erga Omnes in International Law, 2005, 161-92, who argues in detail for accepting that all
States have legal standing in disputes involving breaches of obligations erga ornncs.
111 See UN Doc. A/RES/56/83 of 28 January 2002. Annex.
112
113

YBILC 200 I II -2, 127 (footnote 725); W
Ibid., 116 (footnote omitted).

0

I f r u 111, supra note 105, at 30.

114 Supra note 109. The ICJ referred to the legal interest criterion in § 33 of its judgement; see Bar
celona Traction, Light and Power Comp.inv, Limited tBelgjum i: Spain), Second Phase, (1970) I.e.).
Reports 3, at 32.
115
I.
I
.
W 0 t r u 111, supra note 105, at 25, 28; N e son, supra note 85, at 1251-2; Lag 0 n i , supra note
65, at 198 (§ 108).
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Thus, it seems unlikely that violations of recommendations made by the CLCS
will be subject of compulsory dispute settlement procedures.Y'' It is not out of the
question, however, that the effect and scope of CLCS recommendations could be a
matter for an advisory opinion of the IC] in future. II? In this respect, the General
Assembly has the competence to request the Court to give an opinion under
Art. 96 (1) UN Charter. While, of course, the Assembly does not constitute a
world legislature.!" it represents the entire UN membership and functions and,
thus, seems to be the adequate body to monitor compliance with the common
heritage principle. An alternative way of having recourse to advisory proceedings
may be deduced from Art. 138 (1) of the Rules of the International Tribunal for
the Law of the Sea (ITLOS).119 According to this provision, the tribunal
"may give an advisory opinion on a legal question if an international agreement related
the purposes of the Convention specifically provides for the submission to the T ribu
nal of a request for such an opinion".
to

Thus, States intending to conclude a treaty on law of the sea issues ("related to
the purposes of the Convention") may agree to submit any legal question emerging
within the context of that treaty to the ITLOS. It is not entirely clear from the
wording of Art. 138 (1) UNCLOS, however, whether States parties to UNCLOS
could make a request for an advisory opinion through an authorized body such as,
e.g., the Meeting of the States Parties.l" as the convention itself does not seem to
"specifically provide" for the possibility of requesting for an advisory opinion. In
any event, it would clearly constitute a circumvention of the requirements of
Art. 138 (1) UNCLOS if two or more States conclude an agreement with the single
purpose to obtain an advisory opinion on the legality of another State's continental
shelf delineation under UNCLOS. The mandate to expand the competence of the
ITLOS under that provision only applies for legal questions arising under the "in
ternational agreement" mentioned therein, not for third agreements such as UN
CLOS.
For the sake of completeness, it should be noted that non-States parties to UN
CLOS are, of course, under no obligation whatsoever as to the role and compe
tence of the CLCS in the delineation of the outer limit of the continental shelf.
116

"'8 CI. C. To m u S c hat, Obligations Arising for States Without or Against Their Will, 241 Hag.
Rec. (1993-IV), 194-374, at 330-3; B. S i m ru a, From Bilateralism to Community Interest in Inrern,i
t ion.i] Law, 250 Hag, Rec. (1994-Vl), 216-3S4, at 262-.'.
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C ontra E,"J r J k'S son, supra note 91, at 258-9.

II? As to the central clement of Art, 96 (1) UN Cu.irrcr ("legal question") sec the l Cjs Advisorv
Opinion of 28 May 1948 regarding Conditions of Admi5510n of a State to Membership lIZ the Unlted
Nations, (1948) r.c..J. Reports 57, .u 61-2. - The argument raised by E i r i k s son, supra note 91, at
259-60, whereby disputes in respect of maritime delineation under Art. 76 UNCLOS could theoreti
cally be subject of .in advisorv opinion of the Seabed Disputes Chamber (An. I'll UNCLOS), is to be
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119

While at first s
be barred from
to do so in thci
this question m
tended contine
limits of the C
has entered the
ceived twelve s
clear and unifo
have access to
Convention its
ncntal shelves 1
Art. 4 of that
Commission \'
123
State.
According t
tend to the d
opposite or a
Art. 83 UNCI
agreement. As
the neighbour
agreements. ]\
monosov Rid
could be bOI
ish/Canadian
parties as to tl
the continent;
125 H (
in 1973.
tween the tw
importance il
monosov Rid
reasonable pc

l ntcrn.n ion.il Tribunal for the LlW of the Se,l, Basic Texts (2005), 2005,15-70.
".
'S
In t Iic .ittirrn.itivc
. u arc r., supra notc 79, 231.

1,16KV 68 (2008)

121

See Mer

Eighth Meeting

N9R/161/D/PL:
the g ucstion 11e(
122 Z i 11C h c
123

See ibid"

124

Sec .ilso

(2007),465-BO,
Oude Elfcr
125

A\TrCClll(
h

C"n,ld,l Rciatin
December 197:

The Legal Regime of the Arctic Ocean

681

While at first sight, no reason exists why non-States parties to UNCLOS should
be barred from submitting relevant information to the Commission if they decide
to do so in their free will,121 one must not ignore the fact that a positive answer to
this question may, arguably, only be given if one accepts that the concept of the ex
tended continental shelf in terms of Art. 76 (8) UNCLOS ("information on the
limits of the Continental Shelf bey 0 n d 200 nautical miles from the baselines")
has entered the body of customary international law. As the CLCS has only re
ceived twelve submissions until today, it seems impossible to speak of a sufficient
clear and uniform State practice in order to accept a right under customary law to
122
have access to the CLCS. In any event, Annex II UNCLOS clarifies that the
Convention itself does not confer any right to submit information on their conti
nental shelves to the CLCS to non-States parties according to Art. 36 (1) YCLT, as
Art. 4 of that Annex requires States to submit particulars of such limits to the
Commission within ten years of the entry into force of this Convention for that
State. ' 23
According to Art. 76 (10) UNCLOS, the competence of the CLCS does not ex
tend to the de Jim ita t ion of continental shelf boundaries between States with
opposite or adjacent coasts (d. Art. 9 Annex II l.JNCLOS).124 In this respect,
Art. 83 UNCLOS obliges States parties to enter into negotiations on a delimitation
agreement. As regards the Arctic Ocean, almost all maritime boundaries between
the neighbouring States are disputed and have not yet been settled by international
agreements. Just a brief look at the relevant maps and data shows that if the Lo
monosov Ridge is considered either a submarine ridge or a natural elevation, it
could be both a natural prolongation of the Russian as well as the Dan
ish/Canadian continental shelf, thus providing for continued dispute between the
parties as to the exact delimitation of their continental shelf claims. An exception is
the continental shelf delimitation treaty concluded between Denmark and Canada
in 1973. ' 25 However, also this agreement has not solved the territorial dispute be
tween the two States over Hans Island which is considered to be of outstanding
importance in substantiating the "natural prolongation"-criterion as to the Lo
monosov Ridge. According to UNCLOS, if no agreement can be reached within a
reasonable period of time, States concerned shall resort to the procedures of peace

121 Sec M c D 0 r man, Sltpr" note 97, who points at Doc. SPLOS/31 of 4 June 199R (Report of the
Eighth Meeting of the State Parties; available under: <http://d.1ccessdds.un.nrg/doc/UNDOC/GEN/
N98/161123/PDFlN9816123.pdf?OpenElement» in note 11. In dut document, it was concluded that
the question need not to he answered until the situation arose (§ 52).
122 Z ill C hen k 0, supr,' note R4, at 239.
123 See ihid., at 235-6.
See also B. K u n 0 r. 1\ New Arctic Conquest: The Arctic Outer Continental Margin, 76 NJI L
46580, at 46R. For ,1 detailed an.1lysis of An. 76 (10) UNClOS .1nd rclcv.mt State practice sec
o u deE I f c r ink I J 0 h n son, supr.t 110te 67.
125 I\grecmCllt bcrwecn the Government of the Kingdom of Del1m,trk ,mel the Government of
Can.1da Rcl.uing to the Delimitation of the Continental Shelf between Greenl.1I1d ,1I1d Canada of 17
December 19n, 1974 U.N.T.s. 152 (No. J.)550).
124
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ful settlement contained in the Convention (see An. 83 [2] UNCLOS) which
could eventually result in a compulsory decision of an international tribunal. It is
to be noted, though, that this may only happen upon the request of one of the par
ties to the dispute (see Art. 286 UNCLOS).

d. Future Prospects
Will Russia comply with a recommendation made by the CLCS? In this respect,
' it is submitted that there are grounds for careful optimism. When the Commission
g,1Ve its first recommendation, Russia did not react by proclaiming its Arctic conti
I, nental shelf within the limits originally envisaged. Albeit all symbolism, the recent
expedition rather indicates that Russia - in an attempt to get as much of the cake as
possible, of course - relies on means of scientific evidence in order to strengthen its
claim. That this submission may at least not be qualified as pure wishful thinking
becomes manifest in the fact that irrespective of a U.S. protest.l'" the baselines
which Russia has drawn with regard to its Arctic CO,lSt cannot, as Douglas
Brubaker has observed in a detailed analysis, generally "be said to be inconsis
tent with international law".127 B rub a k e r ' s findings justify the conclusion that
Russian maritime policy does at least not seem to be geared to confront directly
with the respective law of the sea criteria. This is even more likely to be the case in
respect of the delineation of the outer limit of the continental shelf due to the mere
128
existence and competence of the CLCS. No State will tend to seek stigmatization
for non-compliance with the recommendations of this expert body on the interna
tional plane. This, of course, is no guarantee for Russian or any other Arctic States'
respect as to the prerequisites of UNCLOS or corresponding customary law, and,
indeed, the shortcomings of public international law in view of its enforcement
have been criticized all times. Still, one should neither underestimate the "soft
power" of this consensual legal order nor the element of self-commitment which
Russia has expressed by becoming a party to UNCLOS. Albeit all economic inter
ests, any State is likely to measure its position towards its obligations deriving
from the law of the sea against the alternatives - which often carry, as in the situa
tion at hand, a considerable element of legal uncertainty in it. The commitment to
peaceful and orderly settlement of any possible overlapping claims contained in the
' 29
Ilulissat Declaration makes it clear that as of today, ,111 Arctic States seem to be
willing to undertake marine delineation and delimitation in the high north in ac
130
cordance with the law of the sea.
Against this background, expectations voiced
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by one Arctic State that Germany 131 might be willing to accept the role of a media
tor in the struggle for the Arctic natural resources, appear both promising and
challenging.

4. Protection of the Arctic Environment
When analyzing the key elements of the legal regime of the Arctic Ocean, refer
ence to the rules governing the protection of the Arctic environment is, finally,
mandatory. In this respect, it should be noted that albeit corresponding proposals
submitted by non-governmental organizations.l" a specialized instrument modeled
on the Protocol on Environmental Protection to the Antarctic Treaty of 4 October
133
1991 does not exist. Different to Antarctica, the Arctic Ocean is not a nature re
serve but, as any other ocean area, open to sustainable use and development subject
to the relevant rules of the law of the sea. Viewed from this perspective, authors
who lament the lack of a comprehensive Arctic environmental protection regime 134
seem to ignore that fragmentation is a wel1-known and regular phenomenon in the
field of international environmental law. Indeed, while any future exploitation of
the continental shelf resources will certainly have an impact on the state of the
Arctic environment, one must not ignore that the worse part of the diverse threats
to the Arctic ecosystem results from global phenomena such as climate change.
Similarly, the Arctic region serves as a sink for many hazardous substances which
have been introduced into the marine environment elsewhere and transported by
ocean currents and airflows to the high north, where their further transport is pre
vented by low ternperatures.f" Against this background, it seems justified to con
clude that protection and preservation of the Arctic environment should essentially
be addressed on the universal plane.
With regard to the law of the sea, Art. 197 UNCLOS only encourages coopera
tion on a regional basis
"directly or through competent international organizations, in formulating and elabo
rating international rules, standards and recommended practices and procedures consistent with this Convention, for the protection and preservation of the marine environ
ment, taking into account characteristic regional features."

131 Sec K. W ,1 t r in, K.11t urn] doch vcrlockcnd, Dus Parlament of 1'J June 2006. As to possible
Gerrn.»: interests in the Arctic see Win k elm .i n n , sup"" note 14, at 7-8.
132 Ct. only L. N II W j ,1 n , Arctic Legal Regime for Environmental Protection, 2001 (IUCN Envi
ronmental Policy and Law Paper), 57-66, available .u: <http://www.iucn.org/themes/bw/pdfdocu,nents
/EPLP44EN.pdf>.

133

30 I.L.M. (I'J'JI). 1455.

Sec, e.g., D.R. Rot h well, International Law and the Protection of the Arctic Environment.
44 ICLQ (1995), 280-312, at 298-9.
134

135 O.S. S to k k c , A Legal Regime for the Arctic? l nt crpl.iv with the Law of the Sea Convention,
31 Marine Policy (2007),402-8, ,1\ 404.
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While this general provision does not contain any obligation for States parties to
cooperate, it has been argued that stricter requirements as to the protection and
preservation of the Arctic environment may be deduced from Art. 123 UNCLOS
addressing cooperation of States which border enclosed or semi-enclosed seas
("shall endeavour").'36 It is not clear, however, whether the Arctic Ocean may be
considered as an enclosed or semi-enclosed sea only due to the fact that the Arctic
basin is surrounded by the riparian States' territories. According to Art. 122 UN
CLOS, the term "enclosed or semi-enclosed sea" refers to
"a gulf, basin or sea surrounded by two or marc States and connected to another sea
or the ocean by a furrow outlet or consisting entirely or primarily of the territorial seas
and exclusive economic zones of two or more coastal States".

On a closer analysis, neither of the two central criteria of that provision seems to
be fulfilled in the case at hand. Statements made in the course of UNCLOS III in
dicate that a "narrow outlet" connecting an enclosed or semi-enclosed sea with an
137
other sea or the ocean could either be a natural strait or a manmade cana1. The
Arctic Ocean is connected to the North Atlantic Ocean through the Norwegian
Sea, located between Greenland and Norway, which may under no circumstance
be considered as such a "narrow outlet". As regards the second criterion ("consist
ing entirely or primarily of the territorial seas and exclusive economic zones of two
or more coastal States"), it has been stated that the EEZs of the five riparian States
encompass about 60 (to of the surface of the Arctic Ocean. '38 Even if this estimation
should hold true (which is difficult to evaluate due to the fact that the limits of the
Arctic Ocean are not consistently deterrninedj.l'" it seems problematic to hold that
' 40
the said dimension implies the Arctic Ocean consisting "primarily" of EE2s.
This negative conclusion is also supported by the trauaux preparatoires whereby
reference to the Arctic has, as far as can be seen, never been made with a view to
Arts. 122-123 UNCLOS. Rather, the Arctic Ocean has been treated as a special
' 41
case of its own. Finally, it should not be ignored that the duty to cooperate un
der Art. 123 (b) UNCLOS, if applicable, would seem to contradict in parts with
the unilateral approach on which the" Arctic cxceptionv'" laid down in Art. 234
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UNCLOS is based. Thus, different to the Mediterranean.l'" the Baltic Sea or the
Black Sea, the Arctic Ocean cannot be regarded as a closed or semi-enclosed sea,144
and the protection of the Arctic marine environment is mainly governed by the
14s
Having said that,
general and rather vague provisions of Part XII UNCLOS.
Art. 234 UNCLOS authorizes any coastal State
"to adopt and enforce non-discriminatory laws and regulations for the prevention, re
duction and control of marine pollution from vessels in ice-covered areas within the lim
its of the exclusive economic zone, where particularly severe climate conditions and the
presence of ice covering such areas for most of the year create obstructions or excep
tional hazards to navigation, and pollution of the marine environment could cause major
harm to or irreversible disturbance of the ecological balance. [ ... J".

This provision which originated in Canada's concerns with foreign vessel traffic
in its Arctic Archipelago, authorizes the coastal State to apply national pollution
standards (including measures applying to the design, construction, and equip
ment) 146 to foreign vessels which may be stricter than existing internationally
agreed requirements.?" It should be noted, though, that the future scope of
Art. 234 UNCLOS will vary depending on the factual development of the Arctic
. 1ayer. 148
Ice
On the regional plane, cooperation of the Arctic States becomes manifest in sev
eral species protection treaties such as the multilateral Agreement on the Preserva
149
tion of Polar Bears of 15 November 1973 and the 1971 Agreement on Sealing and
the Conservation of the Seal Stocks in the North West Atlantic concluded between
Canada and N orway.1S0 As regards the protection of the marine environment, the
1992 OSPAR Convention for the Protection of the Marine Environment of the
North- East Atlantic.l'" though covering a significant part of the Arctic Ocean,
could not be ratified by Canada, Russia and the U.S. due to its limited territorial

143 See Continental Shelf (Libyan Arab Jamahiriya v. Mdt,I),
144 C ontra F'
II .
1'1 e l 1 elm, supr'1 note 139, at 493.

(1985) I.e..!. Reports 13, at 40 (§ 47).
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Dumping Convention) applv.
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scope. Irrespective of the differing areas of application of the relevant treaties,
however, one source persuasively concluded that the environmental impacts of in
creasing exploitation of natural resources in the Arctic are "well regulated, if not in
. Iy so " .152
t"act excessive
Specific cooperation of the Arctic States has so far mainly taken place in the
form of non-binding tools. In this respect, the 1991 Arctic Environmental Protec
tion Strategy (AEPS) is especially worth meritioning.l'" Under this soft-law in
strument which has been incorporated within the non-binding framework of the
Arctic Council.l'" a permanent working group scheme was established by the Arc
tic States,'55 the most important of the original four being the Arctic Monitoring
and Assessment Programme (AMAP). If one takes into account that with a view to
the applicability of the general principles of international environmental law,
knowledge of adverse effects of State activities on the environment is mandatory,
environmental assessment procedures, even if undertaken under soft-law instru
ments, are of major importance within the existing legal regime,'56 that conclusion
being supported by the experiences of the States parties to the Protocol on Envi
ronmental Protection to the Antarctic Treaty (Annex 1).157 In respect of the Arctic,
this is even more so due to the fact that Iceland, Russia, and the U.S. have signed
bur not yet ratified the 1991 Convention on Environmental Impact Assessment in
a Transboundary Context (Espoo Conventionj.l'" Thus, one author has rightly
stressed the main role of AMAP being "to harmonize ongoing activities, by coor
dination and review of National Implementation Plans in light of the AMAP
Trend and Effects Programme".'59 He convincingly concluded that "the AEPS
[has] strengthened environmental governance in the region in several ways" and
that "[a] legally binding Arctic environmental regime would not serve to enhance
any of [its] functions significantly" .'60

152 T. K 0 i v u r 0 va , The Importance of International Environmental Law in the Arctic, XIV
FYIL (2003), 341-51, at 344. See also Rot h well, SlIpra note 134, who at 284 refers to the fact that the
Arctic States identified 26 global conventions relevant to the protection of the Arctic environment.
153 30 I.L.M. (1991), 1624.
154 The Arctic Council was founded in 1996. It constitutes an intergovernmental forum without
own legal personality which provides a me,1I1S for promoting cooperation, coordination and interac
tion among the eight Arctic States. Cf. O.R. You n g, The Arctic Council: Making a New Era in In
ternational Relations, 1996.
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III. Conclusion
The present analysis of the legal regime of the Arctic Ocean set out to note that
increasing temperatures and rising oil prices pose diverse challenges to this unique
and special region. These challenges have resulted in seemingly escalating state
ments by journalists and State officials. It has, however, been shown that the dis
pute over the control of the North West Passage as well as the struggle over the re
sources of the Arctic sea-bed are adequately addressed by the existing legal frame
work. Especially, recently voiced concerns according to which the entire Arctic
Ocean would become subject to national jurisdiction on the account of the com
mon heritage concept have turned out to be incompatible with a proper analysis of
Art. 76 UNCLOS. Having said that, it is beyond doubt that future activities on the
field of resource exploitation are likely to result in threats to the Arctic environ
ment. Thus, while far from giving rise to an "ice cold war", the situation in the
Arctic is a first crucial test for the functionality of relevant UNCLOS provisions.
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